Consultation Response IN SCOTLAND

working for children and their families

Getting it right for every child: proposals for action
September 2005

Children in Scotland

Children in Scotland is the national agency for over 400 statutory, voluntary and professional
organisations and individuals working with children, young people and their families throughout
Scotland. It exists to identify and promote the interests of children, young people and families and
to ensure that relevant policies, services and other provisions are the highest possible quality and
able to meet the needs of a diverse society.

Children in Scotland aims:

* To promote the development of policies which will improve the quality of life for Scotland’s
children and their families.

* To facilitate practice development in the services they use, and to press for adequate levels of
these services and other provisions.

* To promote awareness of specific concerns and contributions of voluntary organisations
working with children and their families, as well as those concerns which are shared with other
sectors.

Children in Scotland believes that:

* All children are of equal worth, whatever their ability, colour, ethnicity, gender, health, religion,
sexual orientation or social class.

* Children have the right to protection, provisions and participation in decisions affecting them,
as outlined in the UN Convention on the Rights of the Child.

* Families are entitled to support and assistance to fulfil their responsibilities towards their
children

* Children should be seen as the responsibility of society as a whole, as well as of their families.
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Summary of key points

1. The proposals on the whole are very vague. Further detail and clarity is required in relation to
the majority of the proposals.

2. There is a lack of a joined-up approach to other Scottish Executive led initiatives and agendas
(such as the additional support needs framework).

3. There is a need for specific, child-centred, shared outcomes for all children’s services.

4. Children in Scotland questions the need for the proposed duty on agencies to cooperate and is
concerned that the duty could create an additional barrier to joint working.

5. Clarity is required in relation to specific issues relating to the role of the voluntary sector in an
integrated world.

6. There is disappointment that the research on advocacy and children’s participation in the
Children’s Hearings System was not finalised before the proposals were published. It is unclear
why the research was not more appropriately timed with the publication of the proposals.

7. It remains unclear how the current developments in the child protection system will link with the
proposed changes to the Children’s Hearings System.

8. Children in Scotland does not support the proposal to invite victims or community
representatives to sit in on Hearings. This measure is not in the best interests of the child.

9. Children in Scotland fully supports improved training, recruitment, support and monitoring of
panel members.

10. The proposals fail to address key issues raised during phase | of the review of the Children’s
Hearings System, including evaluation and research of services and system effectiveness,
influence over parents and the wider involvement of children, young people and parents in the
Children’s Hearings System.

Response

Children in Scotland held a members consultation event to discuss the proposals contained in
Getting it right for every child: proposals for action in August 2005. This was attended by
representatives from a range of voluntary and statutory organisations. This response draws on
discussion at that event and at Children in Scotland’s policy committee meeting in September
2005.

This response comments on the proposals in the order they are set out in section two of the
consultation document. Where a proposal has been omitted Children in Scotland has no comment
to make. General and additional comments have been included where relevant.

1. Introduction

1.1 Children in Scotland welcomes the opportunity to comment on the proposals contained in
Getting it right for every child: proposals for action. Children in Scotland fully supports the
Children’s Hearings System as the primary way in which children in need of care and
protection and children who offend should be dealt with. However, Children in Scotland
supports this review of the Children’s Hearings System to ensure that it meets the needs of
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children in Scotland today. Phase | established that the Children’s Hearings System should
remain integrated, child-centred and welfare focused. Children in Scotland agrees that it is
now important to achieve real change by strengthening and modernising the system.

1.2 Children in Scotland believes that it is essential that the Children’s Hearings System is
underpinned by adequate resources and strong support services to enable it to achieve its full
potential in providing effective interventions for children. Thus the recognition of the need to
achieve unified change in all services and systems that provide care and support for children
and their families is strongly welcomed. Children in Scotland recognises that this is a
challenging agenda but maintains that measures are required to ensure that the rights, needs
and interests of children remain the central focus of children’s services across Scotland.

2. General comments

2.1 In general Children in Scotland is supportive of the Scottish Executive’s proposals for action.
However further detail and clarity is required as many of the proposals are very vague. This is
particularly the case in relation to ensuring children’s rights are upheld (advocacy, legal
representatives and withholding information provided by the child) and improving public
confidence. Attention is drawn throughout this response to where further clarification would be
useful. Integration of services is a complex issue which requires that the strategy adopted to
achieve this is clear and as concise as is practicable.

2.2 Children in Scotland welcomes the Scottish Executive’s vision for children and children’s
services. It is helpful to have clear overarching aims for all children’s services. However
Children in Scotland members generally felt that the vision for children, as set out in the
consultation document, is too general. Having an overall vision that sets out the principles and
ethos to which everyone in children’s services should work is helpful. However there is a need
for specific shared outcomes, more detailed and concrete than the “vision for children”, that
are child-centred not service driven. This would help to link universal and targeted services by
ensuring that all services were contributing towards the same outcomes. In any discussion of
outcomes a clear distinction must be made between these and outputs. For example an
outcome might be a child’s home circumstances becoming more stable and as a result the
child being happier and more able to manage at school, whereas an output might be reducing
the numbers of children requiring compulsory measures of supervision.

2.3 It is unclear how these proposals for children’s services will link with other Executive led
initiatives and systems, for example additional support for learning framework and child
protection systems. For example it is not clear how a co-ordinated support plan (under the
additional support for learning framework) will relate to the proposed action plan, particularly
since both plans require support from multiple agencies. It is necessary for the Executive to
provide further clarification on this point.

3. Improving children’s services

Proposal 2 — duties on agencies to be alert to the needs of children, identify children in
need and listen and record children’s views and act to improve a child’s situation

3.1 Children in Scotland broadly supports the proposed duties on agencies, and hopes that these
will set out a clearer framework of what is expected of agencies in providing support for
children and young people. The proposed duties should apply to all children and young people
in Scotland. Children in Scotland however questions the definition of agencies in this context.
Further clarity is required however in relation to how ‘agencies’ will be defined, for example will
voluntary sector agencies be subject to statutory requirements (this point is further expanded
below). It is important that forthcoming legislation and therefore the framework for children’s
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3.2

3.3

3.4

3.5

services clearly defines the agencies that will be subject to the statutory requirements outlined
under this proposal.

In relation to the proposed duty on agencies to identify ‘children in need’, Children in Scotland
is concerned about how this category of children is currently defined. The definition is very
broad and anecdotal evidence suggests that the term is interpreted differently between local
authorities, within agencies between managers and fieldwork staff, as well as between
agencies. There is therefore concern that the interpretation of this term is not being applied
consistently. The nature of this category lends itself to agencies focusing on assessments, the
needs of the individual child and targeted services. The disadvantage of using such a
definition is that it separates a particular group of children as ‘in need’ and therefore risks
overlooking other children and young people and missing opportunities to intervene at an
earlier stage within universal or preventative services. Children in Scotland believes that there
would be considerable merit in evaluating the effectiveness of the ‘children in need’ category
before additional duties are placed on agencies with regards this category of children.

Article 12 of the United Nations Convention on the Rights of the Child (UNCRC) sets out a
child’s right to express a view in relation to matters that affect them and to have that view
taken into account. This right applies to all children and young people, in all matters that affect
them. Children in Scotland therefore fully supports a statutory duty on agencies to listen and
record children’s views and wishes as a means of ensuring a consistent approach across all
children’s services in relation to the participation of children. Evidence suggests that at present
implementation of this right across Scotland is patchy [Voice of the Child' Under the Children
(Scotland) Act 1995: Volume 2 - Feasibility Study (Scottish Executive 2002)]. It is important
that children’s views and wishes are heard and taken into account to ensure the best possible
outcomes for children and young people. Evidence also suggests that children and families will
engage better with services when they are fully involved. [Children's Rights in the Balance :
The Participation - Protection Debate, Kathleen Marshall]

The participation and involvement of children and young people in making effective decisions
about their needs must be meaningful. The threshold for this is the ability of the child or young
person to form a view. The clear meaning of Article 12 is that if a child or young person is to be
able to participate in a meaningful way, they may require information to enhance their
understanding of their situation, support and explanations, sometimes encouragement to be
their own advocate and at other times a child may need a trained (independent) advocate or
appropriate representation. To obtain children’s views in this meaningful way requires
considerable respect for children and young people and their wishes. The effective practical
application of this proposed duty therefore implies significant resources will be required for
training of staff to ensure children’s participation is meaningful.

Policy makers have begun to embrace the concept of children and young people’s meaningful
participation. This is reflected in a growing commitment in policy and legislation to the
importance of advocacy for children and young people when plans are being made for their
lives. More recently Scottish legislation has recognised the right of citizens to advocacy
services. For example Section 259 of the Mental Health (Care and Treatment) Act 2003 gives
everyone with a mental disorder (mental health difficulties, personality and learning disability)
a right of access to independent advocacy, whether or not they are subject to procedures
under the Act. This right applies to anyone in Scotland. There are no qualifications to this right
and it applies equally to people of any age. In 2004 the Parliament legislated to give parents
and young people aged 16 and over the right to appoint an advocate under the Education
(Additional Support for Learning) (Scotland) Act. A mapping exercise by the Advocacy
Safeguards Agency in 2003/04 found that advocacy services for children and young people in
Scotland were inconsistent and patchy and services were not always independent. Only 3% of
total statutory funding for advocacy in 2003/04 was spent on children and young people. This
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situation is unacceptable and requires that the Executive fully support the various legislative
and policy commitments to children’s advocacy.

Proposal 3 — duty on agencies to co-operate

3.6 Children in Scotland recognises the importance of inter-agency working in improving outcomes
for children and young people and welcomes the Executive’s commitment to ensuring that joint
working is effective. Recent policy developments have pointed towards the need for a more
integrated workforce, with focus on breaking down the professional boundaries that prevent
those from different agencies from working together, for example For Scotland’s Children
(2001). However it is recognised that making this work in practice is challenging. Children in
Scotland agrees that agencies should be accountable but questions the need for the proposed
duty. The proposals fail to identify what is lacking in the current legislation and it remains
unclear what added benefit a duty would bring to joint working. If the current system allows for
joint working, efforts must be concentrated on examining what is preventing joint working in
practice before a new approach is adopted.

3.7 Children in Scotland is concerned that the proposed duty on agencies to cooperate could
create an additional barrier to joint working in practice. Integrated working requires significant
cultural change and creative thought about how the overall service is delivered. There is
concern that statutory duties could encourage a culture where staff are only concerned with
delivering what they are required to deliver. The duty will also have significant implications for
staff training to ensure every member of staff is fully aware of their responsibilities. Children in
Scotland believes that there is merit in considering alternative approaches such as clear
guidance and powers on information sharing between agencies, currently seen as one of the
main barriers to joint working. Further barriers to joint working include separate budgets and
differences in professional cultures, attitudes and competencies. These issues must be
addressed if joint working is to become a reality. Children in Scotland seeks clarity on the
question of how agencies will be supported in achieving joint working.

3.8 There is still a general assumption that within local authorities social work has responsibility for
children and young people’s welfare. This is not the case in law. Originally Kilbrandon
envisioned education playing a greater role in the working of the Children’s Hearings System.
Over the last thirty years social work has taken on the greater role, for example in
implementing supervision requirements and coordinating work. In this way it could be argued
that the concept of the local authority being a corporate entity has not been effective, although
it is recognised that implementation of this concept has differed between areas of Scotland.
This issue must be addressed if joint working is to be effective. The review presents an
excellent opportunity to revisit the relationship between the Children’s Hearings System and
Local Authority Education departments and schools. The hearings system provides an
excellent example of a multi-agency, information sharing approach towards shared
responsibilities for children and young people in trouble, their families and the wider social
community.

3.9 As noted above the definition of agencies is unclear in this context. Clarity is required on
whether voluntary agencies will (and should) be placed under statutory duties. The voluntary
sector provides invaluable support to children and young people. It is therefore essential that
the voluntary sector is engaged in integrated working but it is unclear how this will be
achievable while ensuring that the voluntary sector retains its unique independence. The
diversity of the voluntary sector in terms of size, ethos and types of services adds to the
difficulty of prescribing how the voluntary sector should be involved. Key issues for the
voluntary agencies such as sustainability, capacity, the insufficiency of long term funding, the
impact of staff retention and the size and diversity of the sector need to be addressed to
ensure that the voluntary sector is fully engaged in joint working. It is worth noting that similar
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arguments as raised above were highlighted during the debate on the Education (Additional
Support for Learning) (Scotland) Act 2004. One suggestion was that voluntary agencies could
fall within the definition of ‘agencies’ where they have a service level agreement with a
statutory agency to deliver a service.

Proposal 4 — introducing an integrated assessment framework (1AF)

3.10 Children in Scotland supports the introduction of an IAF as a means of standardising
assessments for children and young people and ensuring that the needs of the whole child are
considered. It is unclear how the framework will apply to all children and how it fits with
universal services. Universal services, especially in the early years, are vital to meeting the
needs of all children and young people and can reduce the need for targeted services as
children get older. Children in Scotland believes that there is a need for further clarity about
how universal services will link into more specialised services. The fact that universal services
may be overlooked/neglected as opposed to recognising the vital role that high quality
universal services play in preventing problems is of concern.

3.11  Several other areas have been identified that require clarity in relation to the IAF. These
are:

= How the IAF will interface with what is currently being used for specific groups of children,
for example looked after children (LAC materials) and children with additional support
needs (co-ordinated support plans)

= How child protection/ risk assessments will link with the IAF

» How the framework links with the transition to adult services

Proposal 5 — ‘action plans’ for children with ‘complex’, multi-agency needs

3.12 Children in Scotland supports the introduction of action plans as a valuable tool for
recording children’s needs. However clarity is required on how the plans will link with other
children’s plans for example co-ordinated support plans and care plans for looked after
children. Children in Scotland particularly welcomes the inclusion of a section in the plan for
recording children and young people’s views and wishes.

Proposal 6 — lead professionals to co-ordinate action (and act as advocates)

3.13 Children in Scotland is supportive of the idea of a lead professional. However a number of
issues require further detail and discussion:

»  Whether a professional from the voluntary sector can act as the lead professional?

» What the key responsibilities of the post will be? Will this include transition into
adulthood?

=  Would the role of lead professional apply to all children or only ‘children in need’?

= Will the child/ young person have a role in determining who takes this role?

=  Who will appoint them?

= How will they be funded?

»  Who will direct their work?

» How will the effectiveness of the role of lead professional be monitored?

= How does this role sit in relation to other ‘lead professionals’ e.g. CSP co-ordinator?

» Is there an assumption that social work will generally fill the role?

» What implications does this role have for staff training? For example will professionals
from all children’s services be trained in producing reports in standard formats?
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3.14 The key advantage of the role of lead professional is as a single point of information/
contact for children and parents. This role may also allow for professionals to build long-term,
trusting relationships with a child or young person. However the effectiveness of this role will
depend on whether a child or young person has a good relationship with the lead person in
order to minimise conflict.

3.15 Children in Scotland is particularly concerned that the proposal for a lead professional to
act as an advocate for children and young people is a conflict of interest. The purpose of an
advocate is to help the child form a view and represent the child’s views and wishes, whereas
the lead professional has to consider the best interests of the child as the paramount
consideration. The best interests of the child will not always be in line with the child’s views
and wishes. There is also a risk of becoming too reliant on professional advocates when for
some children there are people around them that they know and trust that could and/or should
be their advocates. Children in Scotland do not support lead professionals, or indeed
safeguarders acting as advocates for children and young people. Advocacy must be
independent and free from organisational or professional interests.

4. Strengthening and supporting the Children’s Hearings System

4.1 Children in Scotland is disappointed at the failure of the proposals to mention children’s and
parents’ involvement in the Children’s Hearings System in the wider sense as highlighted during
phase I. It is recognised that research is presently being conducted on children’s involvement in
the system but it is disappointing that this was not timed to coincide with the publication of the
proposals. Children in Scotland would be happy to discuss developing methods for the
involvement of children, young people, parents and carers in the Hearings system.

Proposal 7 — redefining the grounds for referral to the Children’s Hearings System -
‘significant need’ and need for compulsion
Proposal 8 — a pattern of behaviour to be one indicator of ‘significant need’

4.2 The reason for the proposal to redefine the grounds for referral to the Children’s Hearings
System, currently laid out in section 52 of the Children (Scotland) Act 1995 is unclear. Further
clarity is required in relation to a number of issues:

= How ‘significant need’ will be defined

=  Whether or not the current grounds for referral will be used in defining the new grounds

= How ‘offences’ will be defined under the new grounds

= How the grounds will be defined and used consistently at local and national level

= At present compulsion is a disposal of the Children’s Hearings System not a ground for
referral. Will compulsion become a ground for referral and if so why?

Children in Scotland supports the proposal for a pattern of behaviour to be one indicator of
‘significant need’. This would allow for action to be taken over behaviour which may not be
significant in itself, but may give rise to concern as part of a pattern of behaviour. In order for this
indicator to be effective in practice agencies must work together to ensure a holistic view of the
child’s needs.

Proposal 9 — all agencies involved in an action plan will be required to implement it

4.3 Children in Scotland supports this measure but would ask how the implementation of the plan
will be monitored and what the accountability structure will be. Will the lead professional have a
role in ensuring implementation or will agencies need to ensure that accountability structures are in
place? In relation to support detailed in a Co-ordinated Support Plan (CSP) will the CSP co-
ordinator be responsible for implementation or will this responsibility lie with the lead professional
of an action plan? Further clarification is required.
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Proposal 10 — powers for Reporters to refer cases back to agencies to act on Action plans

4.4 A strengthened role for the Reporter to refer back to agencies would be beneficial as there is
no redress at present if a Supervision Requirement is not implemented. The proposed power
would also compel services to act, preventing the need for needless hearings. There is however
merit in considering a stage before a referral back to an agency, for example Family Group
Conferencing, where professionals, parents/ carers and children and young people could come
together and try to resolve the situation in the best interests of the child.

Proposal 11 — introducing interim supervision orders

4.5 It is crucial that interim supervision requirements are time limited. Again clarity is required on
how these requirements will work in practice. This measure may be useful in quickening the
process for children and young people to ensure earlier support. The introduction of interim
supervision orders may also be a better way of supporting children, as opposed to children having
to attend continuous hearings when decisions on supervision requirements cannot be achieved.

Proposal 12 — frequency of Hearings to be determined by child’s needs
Proposal 13 — greater flexibility in timing of Hearings

4.6 Children in Scotland welcomes these measures. It is important that the system is flexible in
order to most effectively support the best interests of individual children and young people. It is
however recognised that allowing greater flexibility in the timing of hearings may have practical
implications for panel members and other professionals. Panel members and professionals must
be effectively supported to allow this measure to work in practice. For example issues such as
child care costs will have to be examined.

Proposal 14 — victims or community representatives to sit in on Hearings

4.7 Children in Scotland does not support this measure. It is not in the best interests of children.
Instead this measure puts the needs of communities first which is at odds with the principle of the
Children’s Hearings System. Community involvement in the Children’s Hearings System has two
aims. The first is to help recruit panel members and the second is to increase public confidence in
crime prevention measures. Children in Scotland does not believe that the second aim is the job or
purpose of the Children’s Hearings System. Having a victim present at a hearing could influence a
panel’s decision and detract focus from the best interests of the child. The proposal fails to address
the concept of the child as the victim. It is unclear from this proposal how panel members would be
supported in dealing with this situation and whether there will be support for the victim before,
during and after the Hearing. It might be more helpful if in some instances children were referred to
a professional body or mediation, or community reparation schemes, as part of a supervision
requirement, rather than inviting victims or community representatives to attend hearings.

Proposal 18 — greater continuity of panel members between Hearings
Proposal 21 — removing boundary requirements for panel members

4.8 Children in Scotland welcomes proposals 18 and 21. These proposals would be particularly
beneficial when a child moves between local authority areas, providing some consistency and
insight into the needs of the child. Again the practical implications of these measures for panel
members must be acknowledged.

Proposal 19 — a new duty on SCRA to ensure legal representation for children
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4.9 Children in Scotland supports ensuring children and young people’s legal rights to due
process, legally complex cases or cases where secure accommodation is being considered, are
upheld. It is essential however that legal representation for children is not confused with
representation to represent children’s views and wishes. This should remain the role of advocates
and/ or other supporters.

Proposal 20 — new measure to allow Hearings and Reporters to withhold information
provided by a child if its release would place the child at risk

4.10 Children in Scotland supports this measure for clarifying the position on the right of the child
to privacy in relation to Hearings. However Children in Scotland is concerned by the potential
conflict between a child’s and parental rights in relation to privacy under article 8 of the European
Convention on Human Rights (ECHR). Children in Scotland believes that a child’s right to
protection should be the paramount consideration and seeks assurance from the Executive that
they have considered the ECHR implications of this measure and are satisfied that a child’s right to
privacy will be upheld. The potential damage that could be caused by withholding information
provided by the child, for example in terms of the adverse affect this could have on professionals
and parents/ carers relationships, must be recognised.

Proposal 22 — improved training, recruitment, support and monitoring of panel members

4.11 Proposal 22 is welcomed and fully supported. In relation to training Children in Scotland
believes that there needs to be improved consistency and continuity between local authorities.
Training must identify local knowledge, for example, what services are available in that area and
what needs to be improved in specific areas such as looked after children and secure
accommodation. There is also a need for training to be independently monitored and evaluated.

4.12 Children in Scotland believes that support for panel members is essential for a number of
reasons. It can be difficult for panel members to make key decisions about a child or young
person as they rely on the provision of information about the child/ young person from the agencies
involved. Due to staff shortages and competing priorities hearings sometimes go ahead without all
the information that is necessary and therefore decisions may be made without complete
information. Panel members also make decisions about a child or young person but have no way
of knowing if their chosen interventions have been effective unless the child attends another
hearing. Both of these issues can be difficult for panel members to deal with. Emotional support is
particularly important as panel members can sometimes feel ‘at risk’ after a hearing and can be
dealing with very difficult situations. As alluded to above and raised in Children in Scotland’s
response to phase | of the review of the Children’s Hearings System, in terms of recruitment there
is a need to consider the payment of panel members and/or offer child care for panel members to
attract the wider community.

4.13 Children in Scotland believes that there is benefit in further exploration of a national body for
panel members in Scotland. The advantages of such would be:
= this body could direct research and evaluation on the CHS and do so independently of the
Scottish Executive
» would give greater independence to panel members and show trust and confidence in them
= could play a role in local and national publicity/ promotion of the CHS.

However the disadvantage of such a body would be that its creation would involve diverting more
resources away from service delivery, towards the running of a central body instead. The key
issue that needs to be addressed is would such a body have any effect in improving the lives of
children and young people? There is merit in further exploration involving consultation with panel
members themselves.
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5. Improving public confidence

Proposal 1 — publishing information on services
Proposal 16 — informing communities
Proposal 23 — improving public confidence

5.1 Children in Scotland fully supports the aim of improving public confidence in the system
however the proposals are vague and lack sufficient clarity. The importance of engaging
communities with the Hearings system is central to its effectiveness. The system should be as
accessible as possible to all those in the community. As stated in the response to phase |,
Children in Scotland supports the recommendation in the NCH Report, Where is Kilbrandon Now?
that the results and relative costs of the decisions made about children should be made publicly
available. Information about the circumstances of children who are referred should also be
available. It is felt that this would gain and increase public confidence in the operation of the
system. It would also assist in the wider issue of promoting a cultural shift in changing attitudes
towards children.

Children in Scotland also highlighted a number of ways to improve links between communities and
the Children’s Hearings System in response to phase | of the review of the Children’s Hearings
System. These included:

» Awareness raising of the system and what it does amongst all children and young people
in schools. This would further engage children and young people in the system.
= Engaging employers with the system. One of the barriers to recruiting panel members is
that it can be very difficult for volunteers to get time off work to attend hearings and
training. Employers should be encouraged to view panel members in the same light at
those serving on a jury. As members of a statutory tribunal under the Tribunals and
Inquiries Act 1992, panel members are entitled to reasonable time off from work to attend
hearings. This is a statutory right under Section 50 of the Employment Rights Act 1996.
Panel members roles must be taken seriously.
= The Executive must look at the issues of childcare, literacy and language as barriers to
recruiting panel members and how these can be overcome. There may be some merit in
considering weekend and evening hearings.
A high profile public relations campaign similar to the Zero Tolerance campaign.

For more information or clarification of any of the points in this response please contact Claire
Telfer on 0131 222 2440 or email: ctelfer@childreninscotland.org.uk.
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